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In re application of: 
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MEINECKE DIAZ, 
SUSANNA M 



Examiner: 
Technology Center/Art Unit: 3623 
RESPONSE 



Sir: 

In response to the Office Action mailed January 1 1, 2006, Applicant respectfully 
requests that all rejections be withdrawn in view of the following comments. 

All pending claims were rejected over U.S. Patent Publication 2002/0082865 to 
Bianco et al. in view of U.S. Patent Publication 2002/0077850 to McMenimen et al. Such 
rejections are respectfully traversed since neither of these references is available as prior art 
under 35 USC § 102(e). 
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As the Examiner is certainly aware, references relied on under 35 USC § 103(a) 
must be available as prior art under an appropriate section of 35 USC § 1 02. See MPEP 
§706.2(a). As both the Bianco and the McMenimen publications were filed after the filing date 
of the present application, neither of these publications qualify as prior art. Thus, Applicant 
respectfully submits that the present rejections must be withdrawn. 

Applicant recognizes that each of these publications has a corresponding 
provisional application which was filed prior to the filing date of the present application. 
Applicant notes that the provisionals are quite different than the published applications. While 
Applicant concedes that the disclosures of these provisional applications might be relied on 
under certain circumstances, to do so the Examiner must point to relevant disclosure in the 
provisional text. Applicant further wishes to point out that while the provisional application 
underlying the McMenimen et al. publication was incorporated into that publication by 
reference, the provisional application underlying the Bianco publication does not appear to have 
been incorporated by reference. A word search of the publication fails to show an incorporation 
by reference. Thus, with respect to Bianco et al., the Examiner not only cannot rely on the 
provisional text as prior art, but must instead find teachings which appear both in the published 
Bianco application and in the provisional application. 

If the Examiner believes a telephone conference would expedite prosecution of 
this application, please telephone the undersigned at 650^326^2400. 



TOWNSEND and TOWNSEND and CREW LLP 

Two Embarcadero Center, Eighth Floor 

San Francisco, California 941 1 1-3834 

Tel: 650-326-2400 

Fax: 415-576-0300 
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